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TABLE 
ORIGINAL MINISTERIAL CONDITIONS OF SECTION 18 CONSENT  
– & –  
SUBSEQUENT AMENDMENTS AND DELETIONS  
 
On 30 June  2011 the Minister responsible for protection of Aboriginal heritage in WA, Peter Collier, gave FMG consent to commence 
mining in Yindjibarndi country at the Solomon Project, but attached several fundamental conditions, recommended to him by the 
Aboriginal Cultural Materials Committee (ACMC), which gave some assurance Yindjibarndi heritage would be kept safe. 
 
These conditions obliged FMG to work with Yindjibarndi custodians, represented by the Yindjibarndi Aboriginal Corporation (YAC), to 
carry out comprehensive ethnographic and archaeological surveys – before commencing massive ground disturbance. Most importantly, 
these conditions required FMG to “provide the Registrar with information on the location and archaeological and ethnographic 
assessments of all rockshelters and caves located on the land.”  
 
FMG did not want to comply with these conditions and so applied to the State Administrative Tribunal (SAT) seeking an order to have 
some amended and others deleted. 
 
The following TABLE shows: 
Column 1   Conditions of original s18 Consent of Minister Collier 30-06-11 
Column 2   Amendments & deletions Sought by FMG 08-09-11 
Column 3   Grounds given by FMG for amendments & deletions 08-09-11 
Column 4   Minister Collier’s amendments & deletions of Conditions 13-12-11 
 
 
LINK Original conditions      http://tiny.cc/qzkxj 
LINK FMG Applic for Amendment of s18 Conditions  http://tiny.cc/6us5k 
LINK Revised conditions      http://tiny.cc/r77cj 
 
It is the DELETION of conditions 1, 4 and 5 that is most consequential. 
 
(Note: These conditions refer to the FMG Section 18 notice in respect of portion of Tenement M47/1413 (17 February 2011), for the 
Purpose of the construction and operation of a mining area and associated infrastructure known as the “Firetail Priority Mining Area”.) 
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 1 2 3 4 

Original 
Condition 
Number 

Conditions of original s18 
Consent of Minister Collier  

30-06-11 

Amendments & deletions 
Sought by FMG   

08-09-11 

Grounds given by FMG for 
amendments & deletions 

08-09-11 

Minister Collier’s Amendments 
& deletions of Conditions  

13-12-11 
1 Avoid all sites that contain 

Aboriginal human remains. 
Delete 1. Condition 1 is not a correct and 

preferable decision. 
Particulars 
(1) There was no evidence before 
the Minister that any of DM 
28947 (YIN 07-03), DIA 28948 
(YIN 07-04), DM 28949 (YIN 08-
32), DIA 28951 (YIN 09-47), DIA 
28954 (YIN 09-57), DIA 20786 
(YIN 10-64), DM 28052 (YIN 09-
66), DIA 28950 (YIN 09-03) 
contained any the The Condition 
(2) The imposed Condition 1 is 
Inconsistent with the Imposed 
Condition 8. 
 

DELETED 

2 Invite two people (one from each 
group) nominated by the 
Yindjibarndi Aboriginal Corporation 
and the Wirlu-Murra Yindjibarndi 
Aboriginal Corporation at any one 
time (on a rotational basis) to 
monitor all and any activities related 
to the Purpose that involve 
disturbance to the surface of the 
Land or any part of the Land in the 
following situations: 
a) where the Purpose disturbs the 
surface of the Land for the first time 
or what appears to be the first time; 
and 
b) where any heritage consultant 

Delete 2. Condition 2 is not a correct and 
preferable decision. 
Particulars 
(1) No heritage consultant 
engaged in respect of the Purpose 
has Indicated that there Is a 
likelihood of finding any objects 
within the meaning of section 6 of 
the Aboriginal Heritage Act 1978 
(WA) ("Act"), during the carrying 
out of the Purpose. 
 

UNCHANGED   
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engaged in respect of the Purpose has 
indicated that there is a likelihood of 
finding any objects within the 
meaning of section 6 of the AHA 
("Objects") during the carrying out of 
the Purpose. 

3 Prior to conducting the Purpose 
engage appropriately qualified 
archaeologists to work cooperatively 
with the Aboriginal people identified 
in the Notice ("the Consultants1') to 
undertake, using best practice 
methods, that include the salvage 
method recommendations for each 
site within the Tickle 2010 report, 
and are to the 
satisfaction of the Registrar of 
Aboriginal Sites ("the Registrar"), the 
following: 
a) archaeological salvage of artefact 
assemblages located within sites on 
the Land and the thorough recording 
and archiving of each collected 
artefact 
assemblage, including a record of the 
intra-site spatial distributions of 
collected cultural materials; and  
b) detailed analysis (including 
usewear and residue analysis where 
appropriate) of all salvaged 
Aboriginal cultural material by 
qualified archaeologists with suitable 
experience in lithic analysis. 

Amend: That Condition 3 
Imposed by the Reviewable 
Decision be amended to the 
following form: 
(a) Prior to disturbing an 
Aboriginal site referred to in 
the Tickle 2010 report, 
engage at least one suitably 
qualified archaeologist to 
work cooperatively with the 
Aboriginal people identified 
in the Notice ("the 
Consultants') to undertake, 
using best practice methods, 
that 
include the salvage method 
recommendations 
archaeological salvage of 
artefact assemblages located 
within the Aboriginal site and 
the thorough recording and 
archiving of each collected 
artefact assemblage, including 
a record of the intra-site 
spatial distributions of 
collected cultural materials. 
(b) Engage at least one 
qualified archaeologist with 
suitable experience in lithic 
analysis to undertake a 
detailed analysis (Including 
usewear and residue analysis 

3. Condition 3 is an invalid 
and/or improper exercise of the 
Minister's powers under s18(3) of 
the Act, 
alternatively Is not a correct and 
preferable decision. 
Particulars 
(1) The Condition purports to 
prohibit the Applicant from 
undertaking any works on any 
portion of the Land (as referred to 
in the Decision) regardless of 
whether that portion contains an 
Aboriginal site as referred to in s5 
of the Act. The Minister is not 
empowered by the Act to 
do so. 
(2) The discretion conferred upon 
the Registrar is not a valid 
exercise of the Respondent's 
discretion. 
(3) The Condition requires the 
Applicant to undertake best 
practice archaeological salvage, 
and further requires the Applicant 
to do so to the satisfaction of the 
Registrar. The requirement to do 
so to the satisfaction of the 
Registrar is unnecessary, and 
causes additional delay and cost to 
the Applicant. 
 

AMENDED 
Prior to disturbing an Aboriginal site 
referred to in the Tickle 2010 report 
[*], engage at least one suitably 
qualified archaeologist to work 
cooperatively with the Aboriginal 
people identified in the Notice (the 
Consultants) to undertake, using best 
practice methods that include the 
salvage recommendations, 
archaeological salvage of artifact 
assemblages located within the 
Aboriginal site and the thorough 
recording and archiving of each 
collected artifact assemblage, 
including a record of the intra- site 
spatial distributions of collected 
cultural materials 
 
[* text in red indicates changes of 
text] 
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where appropriate) of 
representative samples of all 
Aboriginal cultural material 
salvaged In accordance with 
(a) above. 
 

    Report to the Registrar any Site or 
possible Site that may be identified 
while undertaking the Purpose 
pursuant to section 15 of the AHA. 

4 Prior to conducting the Purpose 
consult with representatives of the 
Yindjibarndi 
Aboriginal Corporation and the 
Wirlu-Murra Yindjibarndi 
Aboriginal Corporation, to the 
satisfaction of the Registrar, to clarify 
the status of heritage places on the 
Land and identify all heritage values 
associated with places on the Land. 

Delete 4. Condition 4 is an Invalid 
and/or improper exercise of the 
Minister's powers under s18(3) of 
the Act, 
alternatively is not a correct and 
preferable decision. 
Particulars 
(1) The Condition purports to 
prohibit the Applicant from 
undertaking any works on any 
portion of the Land (as referred to 
in the Decision) regardless of 
whether that portion contains an 
Aboriginal site as referred to In s5 
of the Act. The Minister Is not 
empowered by the Act to 
do so. 
(2) The discretion conferred upon 
the Registrar Is not a valid 
exercise of the Respondent's 
discretion. 
 (3) The Condition serves no 
purpose. The Act does not refer to 
heritage places or heritage values. 
Nothing arises upon the requisite 
"clarification” having been 
achieved. 
(4) The Aboriginal Cultural 

DELETED 
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Materials Committee has already 
identified all Aboriginal sites on 
the Land, including (their 
importance and significance. 
 

5 Prior to conducting the Purpose 
provide the Registrar with 
information on the location and 
archaeological and ethnographic 
assessments of all rockshelters and 
caves located on the Land which will 
include copies of all archaeological 
and anthropological reports over the 
Land. 
 

Delete Condition 5 is an invalid and/or 
improper exercise of the Minister's 
powers under s18(3) of the Act, 
alternatively is not a correct and 
preferable decision. 
Particulars 
The Condition purports to 
prohibit the Applicant from 
undertaking any works on any 
portion of the 
Land (as referred to in the 
Decision) regardless of whether 
that portion contains an 
Aboriginal site as referred to in s5 
of the Act. The Minister Is not 
empowered by the Act to do so. 
The Condition is uncertain as to 
whether the Applicant Is obliged 
to: 
(a) provide information informally 
held by the Applicant (including 
copies of all archaeological 
end anthropological reports over 
the Land); or 
(b) provide Information held by 
third parties; 
(c) undertake a physical 
investigation of every rock shelter 
and cave on the Land and provide 
the results of such investigation to 
the Registrar; 
(d) undertake some other research 
to ascertain every rock shelter and 

DELETED 
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cave on the Land and provide the 
results of such investigation to the 
Registrar. 
 
(3)The Aboriginal Cultural 
Materials Committee has already 
identified all Aboriginal sites on 
the Land, including their 
Importance and significance. 
 

6 Relocate all collected materials to a 
safe keeping place satisfactory to the 
Consultants and report to the 
Registrar on the location and 
condition of the collected materials. 

  UNCHANGED 

7 Provide all reports resulting from 
Conditions 1 and 2 to the Registrar 
on completion 
of the salvage and analysis. 

Amend: to an appropriate 
form 

6. Condition 7 Is an invalid 
and/or improper exercise of the 
Minister's powers under s18(3) of 
the Act, 
alternatively Is not a correct and 
preferable decision. 
Particulars 
( I ) The Condition contains an 
obvious error. it refers to "reports 
resulting from Conditions 1 
and 2”, yet Imposed Condition 1 
does not contemplate the 
preparation of any report. 
 

UNCHANGED  

8 Immediately cease carrying out the 
Purpose if human skeletal remains 
("Remains") 
are found and report the matter to 
the Western Australia Police and the 
Registrar. 
Where it is determined that the 
Remains are Aboriginal in origin and 
not a police matter, they must 

Amend: That Condition 8 
Imposed by the Revlewable 
Decision be amended to the 
following form: 
Upon discovery of any 
human skeletal remains on 
the Land when undertaking 
the Purpose, the 
landowner must: 

7. Condition 8 is an invalid 
and/or Improper exercise of the 
Minister's powers under s18(3) of 
the Act, 
alternatively Is not a correct and 
preferable decision. 
Particulars 
(1) The Condition purport to 
prohibit the Applicant from 

AMENDED 
Upon discovery of any human 
skeletal remains (Remains) on the 
Land when undertaking the Purpose, 
the Landowner must: 
a. report the discovery to the 
Western Australia Police; 
b. report the discovery to the 
Registrar; 
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remain in situ and undisturbed until 
the Registrar makes a decision about 
how to proceed in respect of the 
Remains. The Landowner must at 
its expense manage the Remains in 
accordance with the Registrar's 
decision and notify the whereabouts 
of the Remains to the Registrar. 

(1) report the discovery to the 
Western Australian Police; 
(2) report the discovery to the 
Registrar; 
(3) subject to paragraph (4), 
ensure that the remains stay 
in situ and are undisturbed, 
including taking all necessary 
and reasonable proactive 
steps to protect the remains; 
and 
(4) after the Coroner makes a 
determination about whether 
the remains evidence or may 
evidence a "reportable death" 
under the Coroners Act 1996: 
(a) if the remains are not 
Aboriginal remains, remove 
the remains prior to any 
impact and report the 
whereabouts of the remains 
to the Registrar; 
(b) If the remains are 
Aboriginal remains, comply 
with any direction given by 
the 
Registrar during the 90 day 
period following the 
Coroner's determination 
about: 
(i) where the remains are to 
be removed; and/or 
ii) the circumstances in which 
the remains are to be 
removed so far as it is 
reasonably within the control 
of the landowner to do so, but 
if no direction is given within 

carrying out the Purpose (as 
referred to in the Reviewable 
Decision) on any portion of the 
Law regardless of whether that 
portion has any proximity to the 
human skeletal remains referred 
to in the Condition. 
(2) The discretion conferred upon 
the Registrar Is not a valid 
exercise of the Respondent's 
discretion. 
 

c. subject to paragraph (d), ensure 
that the Remains stay in situ and are 
undisturbed, including taking all 
necessary and reasonable proactive 
steps to protect the Remains; and 
d. after the Coroner makes a 
determination about whether the 
Remains evidence or may evidence a 
"reportable death" under the 
Coroners Act 1996: 
i if the Remains are not Aboriginal 
remains, remove the Remains prior 
to any impact and report the 
whereabouts of the Remains to the 
Registrar; 
ii.if the Remains are Aboriginal 
remains, comply with any direction 
given by the Registrar during the 90 
day period following the Coroner's 
determination about: 

• where the Remains are to be 
removed; andlor 

• the circumstances in which 
the Remains are to be 
removed so far as it is 
reasonably within the control 
of the Landowner to do so, 
but if no direction is given 
within that 90 day period, 
remove the remains prior to 
any impact and report the 
whereabouts of the Remains 
to the Registrar. 
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that 90 day period, remove 
the remains prior to any 
impact and report the 
whereabouts of the remains 
to the Registrar. 
 

9 Provide to the Registrar annually, or 
at the completion of the Purpose if 
the Purpose is completed within one 
year, a written report advising the 
Registrar whether and to what extent 
the Purpose has impacted on all or 
any Sites or Objects that may be 
located on the Land and to assist the 
ACMC to reassess the status of the 
Sites. 
This report is to include a detailed 
description of: 
a. whether such Sites or Objects have 
been partially or entirely impacted 
by the Purpose; 
b. the level, type and effect of any 
such impact (including, where 
possible, the provision of 
photographs taken during and after 
the impact); 
c. where Sites or Objects have been 
salvaged, when and how such salvage 
took place, who was present at the 
salvage and, subject to issues of 
cultural confidentiality, to where the 
material was re-located. 

  UNCHANGED 

 
	  


